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out of their own heads, upon a simple consideration
of whether the failure to disclose was right or wrong.
That the decision was based upon the consideration
whether that action was right or wrong is, in a sense,
true; but whose notion of right and wrong was it?
It did not come from on High. It was not sought for
in the Scriptures, or in any book on ethics. The
judges in considering whether the act was right or
wrong applied to it the method universally adopted
by all men; they judged it by its consequences; they
considered that the underwriter, in all probability,
and therefore presumably, knew of the special peril,
unless he was utterly negligent of his business, which
could not be supposed; that therefore he had lost
nothing by the act, nor in any manner changed his
position. If we went no further it would be manifest
that custom decided the case, for to determine whether
it was right or wrong by the customary modes of deter-
mining right and wrong is to determine it accord-
ing to custom. The court, indeed, declared that its
decision was made upon principle; but what is meant
by this? What is the import of this word "princi-
ple"? It has various meanings, but as here em-
ployed it denotes a proposition very widely true, and
the truth of which is universally admitted. The
court in this case judged of the character of the act of
concealment as we all, from the very constitution of
our nature, judge of all conduct, by its consequences.
It found that the underwriter had suffered no harm
in consequence of the concealment, because he would
have taken the risk, even if the knowledge had been
disclosed, and that it was a principle of law that a